FREDERICK COUNTY PUBLIC SCHOOLS (FCPS)
GENERAL TERMS AND CONDITIONS
SECTION I

1. TAXES

a. No charge will be allowed for federal excise, state, and/or municipal sales and use taxes, from
which the Board of Education of Frederick County is exempt.

b. A contractor is not eligible, per the Maryland Comptroller’s Office, to utilize the tax exemption
certificate for governmental agencies.

2. CONTRACT DISPUTES

a. Any dispute arising under this contract shall be decided by the Contract Administrator, the Contract
Manager and the Purchasing Manager, who will communicate their decision to writing and furnish a
copy to the supplier. This decision shall be final and conclusive unless, within 30 days, the supplier
furnishes a written appeal addressed to the Board of Education of Frederick County. The local
Board of Education has the right to hear appeals as provided by Maryland law.

b. The Board of Education of Frederick County, or its duly authorized representative, will review the
appeal for the determination of such appeal and their finding shall be final and conclusive. In
connection with any appeal preceding under this clause, the supplier will be afforded an opportunity
to be heard and to offer evidence in support of his appeal. Pending final decision of a dispute, the
supplier shall proceed diligently with the performance of the contract and in strict accordance with
the FCPS staff’s decision. Exceptions are decisions determined by a court of competent jurisdiction
to have been fraudulent, capricious, arbitrary, or so grossly erroneous as to imply bad faith, or not
supported by evidence.

c. This clause does not preclude consideration of laws questioned in connection with the decision
provided for above.

3. CONTRACT ASSIGNMENT

a. The awarded supplier(s) will not assign or transfer any portion of their interest or obligation under
this Agreement to any third party, without the prior written consent of the Contract Manager.
Nothing herein shall be construed to create any personal or individual liability upon any employee,
officer, elected official of the Board of Education of Frederick County, nor shall this Agreement be
construed to create any rights hereunder in any person or entity other than the parties to this
Agreement.

b. The awarded supplier(s) will, when required, submit to the Contract Manager, in writing, the name
of each subcontractor they intend to employ, the portion of the material to be furnished, their place
of business, and any such information as may be required in order to know whether such
subcontractor is reputable and reliable and able to furnish satisfactorily the material as called for in
the specifications.

c. FCPS reserves the right to approve or disapprove all subcontractors to be employed on a project.
FCPS further reserves the right to approve or disapprove a change of subcontractor once an initial
subcontractor has been approved. Any increased cost associated with the change of a subcontractor
shall be the full obligation and responsibility of the awarded supplier(s).
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d. The awarded supplier(s) will not legally, or equitably, assign any of the funds payable under the
contract, or its claim thereto, unless by, and with, the consent of the Contract Manager.

e. The awarded supplier(s) will have the same provisions inserted in all subcontracts relative to the
terms of the general conditions and other contract documents. Nothing contained in this contract

shall create any contractual relations between any subcontractor and FCPS.

4. MULTI-YEAR CONTRACT

a. Contracts that require funding appropriation for more than one fiscal year automatically terminate if
money sufficient for the continued performance is not appropriated for any fiscal year. The date of
termination is the last day of the fiscal year for which money was last appropriated, or the date
provided in the termination clause of the procurement contract, whichever is earlier.

b. If the multi-year contract is terminated due to lack of funding, FCPS shall reimburse the supplier for
the reasonable value of any nonrecurring costs that were incurred as a result of the multi-year
contract, but not amortized in the price of the supplies or services delivered under the multi-year
contract. The reasonable value will be negotiated, and mutually agreed upon, by FCPS and the
supplier

c. The cost of termination may be paid from any appropriation available for that purpose.

S. HOLD HARMLESS

It is understood that the awarded supplier shall defend and hold harmless the Board of Education of
Frederick County, and its representatives, from all suits, actions, or claims of any kind brought about as
a result of any injuries or damages sustained by person(s) or property during the performance of this
contract.

6. TERMINATION FOR DEFAULT

a. When an awarded supplier has not performed or has unsatisfactorily performed the contract,
payment shall be withheld at the discretion of FCPS. FCPS may, by written notice of default to the
supplier terminate the whole or any part of the contract in any of the following circumstances:

i.  If the supplier fails to perform the services or provide the products within the time and
manner specific herein or any extension thereof, or:

ii.  If the supplier fails to perform any of the provisions of this contact, or fails to make
progress as to endanger performance of this contract, in accordance with its terms and in
either of these two circumstances does not cure such failure within a period of ten calendar
days (or longer as authorized by the Purchasing Manager) after receipt of written notice
from the Purchasing Manager of such failure, or:

iii.  If the supplier willfully attempts to perform the services other than specified as to coverage,
limits, protections, and quality or otherwise, without specified authorization in the form of

contract amendment, or:

iv.  If a determination is made by FCPS that the obtaining of the contract was influenced by an
employee FCPS having received a gratuity, or a promise therefore, in any way or form.

Section I — General Terms and Conditions Rev. 09.27.23



b. Inthe event FCPS terminates the contract in whole or in part, FCPS may procure such products and
services, in a manner the Purchasing Manager deems appropriate, and the supplier shall be liable to
FCPS for any additional cost(s) incurred.

c. If, after notice of termination of this contract under provisions of this clause, it is determined for any
reason that the supplier was not in default under the provisions of this clause, or that the default was
excusable under the provisions of this clause, the rights and obligations of the parties shall be the
same as if the notice of termination had been issued pursuant to a termination for convenience.

7. TERMINATION FOR CONVENIENCE

The contract may be terminated by FCPS in accordance with this clause in whole, or in part, whenever
FCPS determines that such a termination is in the best interest of FCPS. Written notice shall be given a
minimum of 30 days in advance. FCPS will pay for all services, in accordance with contract pricing, up
to the date of the termination. However, the awarded supplier(s) shall not be reimbursed for any
anticipatory profits that have not been earned up to the date of termination. Under this contract, the
awarded supplier does not have a right to unilateral termination for convenience.

8. GOVERNING LAW AND VENUE

a. The supplier will comply with all Federal, State, and local laws, ordinances and regulations
pertaining to work under their charge. If the supplier performs any work which it knows tor should
know to be contrary to such laws, ordinance, and regulations and without such notices to FCPS they
shall bear all costs arising therefrom.

b. All suppliers and subcontractors must abide by the Board of Education of Frederick County policies
and FCPS regulations while working on school property.

c. The supplier certifies that their firm adheres to or follows non-discriminatory practices with respect
to the employment and promotion of personnel without regard to color, creed, race, sex, or national
origin.

d. The solicitation shall be construed in accordance with, and interpreted under, the laws of the State
of Maryland. Any lawsuits shall be filed in the appropriate State Court located in Frederick County,
Maryland.

9. PACKAGING AND DELIVERY REQUIREMENTS

a. All materials must be securely packed in accordance with accepted trade practices.

b. A packing list will be included in each shipment. This list shall contain the following information:
Purchase Order Number, Supplier Name, Item Description, Item Number, Quantity and Delivery
Location. Failure to comply with this condition may be considered sufficient reason to refuse to
accept the goods.

c. All materials, supplies and equipment for FCPS shall be delivered F.O.B Destination. Unless
otherwise noted in Section I — FCPS Specific Terms and Conditions, all items shall be delivered

inside the office, school, or warehouse.

d. Special delivery and handling instructions will be defined in Section II — FCPS Specific Terms and
Conditions, of each bid.
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e. All school deliveries shall be made during the hours of 9:00 A.M. and 2:00 P.M. local time and only
on regular school days, see School Calendar Closings enclosed, except where modified in Section 11
— FCPS Specific Terms and Conditions.

f.  All warehouse deliveries shall be made during the hours of 9:00 A.M. to 2:30 P.M. on all regular
scheduled school days, see School Calendar Closings enclosed, except where modified in Section 11
— FCPS Specific Terms and Conditions.

g. Bulk materials, delivered to the Warehouse, are to be delivered on skids, or pallets, to the
Warehouse receiving platform.

h. No help for unloading will be provided. Suppliers shall notify their delivery personnel accordingly.

i.  The awarded supplier(s) shall be held responsible for and shall be required to make good at their
expense, any and all damage done or caused by their employees in the execution of the contract as
determined by FCPS.

j. The supplier will be required to furnish proof of signed delivery in every instance. Delivery receipts
indicating only the number and weight of cartons received will not constitute "proof” of delivery in
the event of a dispute. FCPS will not accept responsibility for deliveries that have not been signed
for by an FCPS employee.

10. BILLING AND PAYMENT

a. Invoices shall be submitted to: accounts.payable@FCPS.org or in duplicate to:

FREDERICK COUNTY PUBLIC SCHOOLS
Accounts Payable Department

191 South East Street

Frederick, MD 21701

b. Invoices and packing slips must contain the following information:
i.  Bid Number

ii.  Purchase Order Number
iii.  Item Number (if applicable)
iv.  Quantity (if applicable)
v.  Brief Description of Item or Work Performed including the dates worked
vi.  Unit Price Bid/Partial Payment Amount

vii.  Extended Total for Each Item

viii.  Grand Total
ix.  Public School Construction Number (PSC) (if applicable)

c. Payments will be made by FCPS check, single use credit account or credit card. Credit card
statements with level three data are preferred. Bidders are prohibited from charging additional costs

or fees from their bid price to process such orders.

d. Invoices to be submitted once commodities have been received and/or services have been rendered.

11. COMPLIANCE WITH SPECIFICATIONS

a. The awarded supplier(s) will abide by, and comply with, the true intent of the specifications and not
take advantage of any unintentional error or omission, but will fully complete every part as to the
true intent and meaning of the specifications and drawings.
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b. Whenever mention is made of any article, material, or workmanship to be in accordance with laws,
ordinances, building codes, underwriter's code, A.S.M.E. regulations, or similar expressions, the
requirements of these laws, ordinances, etc., shall be construed as to the minimum requirements of
these specifications.

c. Where the requirements of the specifications call for a higher grade and are not in conflict with the
laws, ordinances, etc., the specifications shall govern.

d. In the case of any apparent conflict between the specifications and such laws, ordinances, etc., the
awarded supplier(s) will contact the Contract Administrator and the Contract Manager for a decision
before proceeding with any work.

12. FAILURE TO PERFORM/DELIVER

a. If the awarded supplier(s) fails to provide the services, equipment, or other items required within the
prescribed time limits, or established delivery schedule, the Contract Manager may elect to obtain
services, equipment, or other items necessary from an alternate source.

b. The awarded supplier(s) will pay any additional cost(s) incurred by FCPS for obtaining replacement
services, equipment, and other necessary items.

c. FCPS shall have the unilateral right of alternate source selection to perform the work when the
awarded supplier(s) does not perform the required work.

d. In addition to, or in lieu of, paying for any incurred replacement costs(s), the awarded supplier(s)
may pay liquidated damages, in the amount of $150 per day, for any delay or failure in
performance, as well as any related damages sustained by FCPS.

e. The assessment of liquidated damages by FCPS against the awarded supplier(s) does not supersede
or affect the right of FCPS to impose other remedies that may be available.

13. SAFETY REQUIREMENTS

a. When applicable, all machinery/equipment must meet OSHA-MOSHA requirements as to the safety
of the operation of the equipment. All required safety devices shall be included in the price(s) bid.

b. When applicable, kitchen equipment and supplies must meet Maryland State Health Department,
National Sanitation Foundation (NSF) and Frederick County Health Department requirements.

c. All construction activities must be conducted in strict compliance with OSHA/MOSHA
requirements.

d. Equipment offered which fails to comply with any applicable section of the National Electrical
Code, oris not U.L. Listed (where U.L. Listings have been established for that type of device) shall
be rejected.

e. The awarded supplier(s) shall submit Safety Data Sheets (SDS) for all items awarded to that
supplier provided under the terms of this proposal, if applicable.

f. The awarded supplier(s) and subcontractor(s) are required to comply with all provisions of the

Access to Information about Hazardous and Toxic Substances Act, a part of the Maryland
Occupational Safety and Health Law.
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g. The awarded supplier(s) is responsible to report to FCPS any asbestos material or suspected
material found or uncovered that is not part of the scope of the project. In addition, they may not
introduce new asbestos or asbestos bearing materials into the site.

h. It is the responsibility of the awarded supplier(s) to comply with all Municipal, State, and Federal
EPA regulations and laws when handling or disposing of asbestos materials.

i.  If the awarded supplier(s) intentionally endangers or jeopardizes the health of any building/school
occupant(s) through mishandling of hazardous material, the supplier(s) will be held liable for such
action.

14. PATENTS

The supplier will defend all suites or claims for infringement of any patent rights and will save the
Board of Education of Frederick County harmless from loss.

15. TECHNOLOGY-BASED INSTRUCTIONAL PRODUCTS

a. All FCPS technology based instructional products (instructional software, online resources, and
computer-based equipment) must be consistent with the federal Rehabilitation Act, Maryland
Subpart B Technical Standards, Section 508, and the most recent revision of WCAG Standards at
level AA, for accessibility by students and staff, with disabilities unless doing so would
fundamentally alter the nature of the instructional activity or result in undue financial and
administrative burdens. Requests for bids, proposals, procurement contracts, and grants will follow
established procedures for evaluating compliance to accessibility standards in all purchase
decisions.

b. Any request for bids or proposals that pertain to digital tools shall require the bidder to submit an
Accessibility Conformance Report that includes a Voluntary Product Accessibility Template. The
instructions to do so, and the required forms can be found at the General Services Administration
(GSA) Section 508 website at https://www.section508.gov/sell/how-to-create-acr-with-vpat/.

16. VENDOR NOTICE OF EQUIVALENT ACCESS STANDARDS

Per MD Code 7-910, Equivalent access includes the ability to receive, use, and manipulate information
and operate controls necessary to access and use information technology, including by nonvisual means,
so that a student with disabilities can access the same services as a student without disabilities with
substantially equivalent ease of use.

“Equivalent access” includes:

Keyboard controls used for input and synthesized speech;

Braille; and

Other audible or tactile means used for output.

“Nonvisual access” means the ability to receive, use, and manipulate information and operate
controls necessary to access information and communications technology through keyboard
controls, synthesized speech, braille, or other methods not requiring sight.

bl

The vendor will indemnify Frederick County Public Schools for liability and costs arising from the
failure of the digital tool to meet the requirements of this section.
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17. EMPLOYMENT OF CHILD SEX OFFENDERS AND PERSONS WITH UNCONTROLLED
ACCESS TO STUDENTS

a. Registered Sex Offenders

Individuals who are registered sex offenders are not eligible to work on any FCPS’ property.
Section 11-722 of the Criminal Procedure Article, Annotated Code of Maryland states, “a person
who enters into a contract with a County Board of Education or a non-public school may not
knowingly employ an individual to work at a school if the individual is a registrant.” A supplier
violating this Law is guilty of a misdemeanor and may be subject to imprisonment not exceeding
five years or a fine not exceeding $5,000, or both.

It is the responsibility of each awarded supplier to screen their workforce to ensure that a Registered
Sex Offender is not assigned to perform work at any FCPS school or project. The term workforce
includes direct employees, subcontractors, and material and equipment suppliers the awarded
supplier will use to perform the work.

b. Other Crimes

An awarded supplier(s), or subcontractors), may not knowingly assign an employee to work on
FCPS school premises with direct, unsupervised, and uncontrolled access to children, if the
employee has been convicted of:

i. An offense under § 3-307 or § 3-308 of the Criminal Law Article, or an offense under the laws
of another state that would constitute a violation of § 3-307 or § 3-308 of the Criminal Law
Article if committed in the State; or

ii. Child sexual abuse under §3-602 of the Criminal Law Article, or an offense under the laws of
another state that would constitute child sexual abuse under §3-602 of the Criminal Law Article
if committed in the State; or

iii. A crime of violence as defined in § 14-101 of the Criminal Law Article, or an offense under the
laws of another state that would be a violation of § 14-101 of the Criminal Law Article if
committed in this state.

c. Violation of any of these provisions may result in immediate Termination for Cause.

18. CRIMINAL BACKGROUND CHECKS

a. Contracted service providers who have regular, direct and unsupervised access to children cannot
begin service without undergoing the same process as new employees per FCPS Regulation 300-33.
The criminal background check includes both fingerprinting and disclosure forms and will be
completed by the FCPS Human Resources Department by appointment only.

b. In the event a provider is unable to be fingerprinted by the FCPS Human Resources Department due
to distance (living more than 200 miles from FCPS located at 191 South East Street, Frederick, MD)
or any other mutually agreeable reason, then the following alternative fingerprinting and disclosure
process will be followed:

1. A contract service provider must request via email a paper fingerprint card from the FCPS

Human Resources Department for manual fingerprinting by the contract service provider’s
local law enforcement.
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2. The contract service provider must be fingerprinted under the Adam Walsh Act background
transaction (commonly referred to as the Child Care background check).

3. The FCPS Human Resources Department will mail a paper fingerprint card to the mailing
address provided by the requesting contract service provider.

4. Upon being fingerprinted, the contract service provider will return the completed fingerprint
card via mail to the FCPS Human Resources Department.

5. The FCPS Human Resources Department will independently submit the contracted service
provider’s fingerprint card to the state’s Criminal Justice Information System (CJIS) for state
and federal criminal background check processing.

6. The FCPS Human Resources Department will receive the state and federal background check
results and maintain a copy.

7. In the event the FCPS Human Resources Department receives a criminal background check
which requires explanation by the contract service provider, the FCPS Human Resources
Department will hold a conference (either by phone or virtually) directly with the contracted
service provider to determine if the individual would be detrimental to the safety of children
and staff and/or if the nature of the crime is such that business operations would be at risk.

8. In the event the FCPS Human Resources Department deems a contract service provider’s
criminal background check to be unacceptable, the FCPS Human Resources Department will
notify the contract service provider in writing of ineligibility to have regular, direct, and
unsupervised access to FCPS students. The awarded supplier(s), or subcontractor(s), may not
knowingly assign an employee to work on FCPS school premises with direct, unsupervised,
and uncontrolled access to children, if the employee has been convicted of a crime identified as
a crime of violence.

The fingerprinting and background process may change based upon direction from CJIS.
If required, an awarded supplier(s) is responsible for payment of the full cost of the criminal
background check.

Additional information regarding this requirement will be found in Section Il — FCPS Specific
Terms and Conditions

c. In addition, with the passing of Maryland Law MD. Code, Educ. 6-113.2, employers of all
contracted staff must obtain background information relating to child sexual abuse or sexual
misconduct. This means that all contracted staff having direct contact with students must meet all
of the FCPS and Maryland State Department of Education (MSDE) requirements before doing
business with FCPS. For additional information, visit:

- Maryland State Department of Education Website;

- House Bill 486 Child Sexual Abuse and Sexual Misconduct Prevention;

- MSDE Guidelines For MD. Code, Educ. 6113.2;

- Employment History Review Form for Child Abuse and Sexual Misconduct

32. DRUG., ALCOHOL., AND TOBACCO-FREE WORKPILACE

a. All awarded suppliers and subcontractors must abide by Board Policy 112 while working on any
FCPS property at all times.

a. The Board of Education of Frederick County endorses the provisions of Public Law 100-690, Title
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V, Subtitle D (Drug-Free Workplace Act of 1988) and Public Law 101-226 (The Drug-Free Schools
and Communities Act of 1989) and regulations promulgated there under and establishes a drug-free
and alcohol-free workplace and school system.

b. Maryland State Law (COMAR 13A.02.04) provides that each local school system is required to
maintain a tobacco-free school environment.

33. WEAPON POSSESSION ON SCHOOL PROPERTY

a. The criminal code of Maryland makes it illegal to possess a weapon on school property.

b. No person shall carry or possess any rifle, gun, knife, or deadly weapon of any kind on FCPS
property.

c. Any awarded supplier(s) whose employees violate this clause may be subject to the termination of
the contact for cause.

34. FOREIGN LANGUAGE TRANSLATOR REQUIREMENT

a. An awarded supplier(s) that assigns employees to an FCPS project that do not speak English must
have an on-site, full time interpreter.

b. Failure of an awarded supplier(s) to have an on-site, full time interpreter that is fluent in speaking
and understanding an employee’s native language for those employees that do not speak English is
reason for immediate termination of the contract for cause.

35. ILLEGAL IMMIGRANT LABOR

The use of illegal immigrant labor to fulfill contracts solicited by FCPS is in violation of the law and is
strictly prohibited. Awarded supplier(s) and subcontractors must verify employment eligibility of
workers in order to assure that they are not violating federal/state/local laws regarding illegal
immigration. A compliance audit may be conducted.

36. STUDENT/STAFF CONFIDENTIALITY

a. The Contractor shall comply with all federal, state, and county laws and regulations applicable to
the Contract regarding data collection, privacy, and security, including but not limited to the
requirements of the Family Educational Rights and Privacy Act (FERPA), 20 U.S.C. § 1232¢, and
its implementing regulations (34 C.F.R. part 99), the Children’s Online Privacy Protection Act
(COPPA), 15 U.S.C. § 6501-6505, and its implementing regulations (16 C.F.R. § 312, et seq.), the
Protection of Pupil Rights Amendment, (PPRA) 20 U.S.C, § 1232(h) and its implementing
regulations (34 C.F.R. § 98.1 et seq.), the Maryland Student Privacy Act of 2015, Md. Ed. Code
Ann., §4-131, Code of Maryland Regulations (COMAR) 13A.08, as well as applicable Board of
Education policies and FCPS regulations, including, but not limited to, FCPS Regulation 200-32,
Data Security, and FCPS Regulation 400-20, Student Records.

b. Questionnaires, survey instruments, or any other form of data collection from FCPS students, staff,
parents/guardians or others pursuant to the Contract or otherwise must be reviewed and approved by
FCPS.

c. Access to Confidential Information
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1) To assist the Contractor in its work under the Contract, FCPS may disclose to the Contractor,
either in writing or orally, records or information which FCPS deems to be proprietary and/or
confidential (hereinafter, “Confidential Information”). For purposes of the Contract,
Confidential Information is any information or data labeled or identified as confidential in the
Contract or at the time of disclosure. This definition and the obligations of this article shall not
extend to any information that: (i) the Contractor possesses prior to acquiring it from FCPS; (ii)
becomes available to the public or trade through no violation by the Contractor; or (iii) is
developed by the Contractor independently of and without reliance on confidential or
proprietary information provided by FCPS.

2) Confidential Information also includes any and all “Personally Identifiable Information”
regarding FCPS students, parents/guardians, employees, or others in any medium, including but
not limited to any user-generated content that FCPS students, parents/guardians, employees, or
others (“FCPS Users”) input to access or use the Contractor’s deliverables, products, and/or
services (e.g., log-in information or responses to assessment questions), as well as “Metadata.”
Metadata includes but is not limited to: information about how long a FCPS User took to
perform a task; information about how long a FCPS User’s mouse hovered over an item;
keystroke data; location data; or other data about the FCPS User’s use of the Contractor’s
deliverables, products, and/or services that has not been stripped of all direct and indirect
identifiers. With respect to FCPS students, Personally Identifiable Information, as defined under
applicable law, includes:

a. A student’s name;
b. The name of the student’s parent/guardian or other family members;
c. The address of the student or student’s family;

d. A personal identifier, such as the student’s social security number, student number, or
biometric record;

e. Other indirect identifiers, such as the student’s date of birth, place of birth, and mother’s
maiden name;

f.  Other information (including but not limited to Metadata) that, alone or in combination, is
linked or linkable to a specific student or family that would allow a reasonable person in the
FCPS community, who does not have personal knowledge of the relevant circumstances, to
identify the student or family with reasonable certainty; or

g. Information requested by a person, who is not an authorized representative of the
educational agency and who FCPS and/or the Contractor reasonably believes knows the
identity of the student to whom the education record relates.

3) Confidential Information shall be maintained in confidence during the Contract and thereafter,
except to the extent that it is required to be either disclosed or protected from disclosure by law,
regulation or judicial or administrative process. The Contractor shall use the Confidential
Information solely for the purposes of the Contract. The Contractor shall protect the
Confidential Information from any Data Security Breach (as defined below), loss, theft, or
disclosure using a commercially reasonable care commensurate with the sensitivity of the
Confidential Information that in no circumstances is less than the degree of care that the
Contractor uses to protect is own confidential information. The Contractor agrees to assist FCPS
in maintaining the privacy of Confidential Information as may be required by all federal, state,
and county laws and regulations applicable to the Contract including but not limited to the
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requirements listed above.

4) The Contractor shall not permit unauthorized access to the Confidential Information to any
individual or entity at any time or provide Confidential Information to any person, party, or
organization ineligible or prohibited from receiving such information pursuant to any federal,
state, and county laws and regulations applicable to the Contract including but not limited to the
requirements listed above.

5) In the event that the Contractor is required by law, regulation, or judicial or administrative
process to disclose any Confidential Information, the Contractor will promptly notify FCPS in
writing, if permitted by law, prior to making any such disclosure in order to facilitate FCPS’
seeking of a protective order or other appropriate remedy from the appropriate body. Should the
proprietary or confidential status of any such information be disputed, the Parties agree to work
in good faith to reach a mutually satisfactory disposition.

6) To the extent that Confidential Information includes Personally Identifiable Information
regarding FCPS Users, FCPS may require additional data sharing protocols, as agreed in writing
by the Parties, prior to its disclosure to the Contractor. The Contractor also agrees to comply
with the re-disclosure limitations set forth in FERPA, including in 34 C.F.R. § 99.33, and shall
not authorize access to Confidential Information to any of its employees, agents, affiliates, and
subcontractors, or to any auditor, unless such employee, agent, affiliate, subcontractor, or
auditor (i) requires such access in order to allow the Contractor to provide the deliverables,
products, and/or services set forth in the Contract or to fulfill the Contractor’s obligations under
the Contract; and (ii) has signed a non-disclosure agreement no less restrictive than the terms of
the Contract that will (a) prohibit the such individual or entity from using any Confidential
Information for any purpose other than providing the contracted service to, or on behalf of the
Contractor; (b) prohibit the individual or entity from disclosing any Confidential Information
provided by the Contractor to third parties; (c) require the individual or entity to implement and
maintain strict security procedures and practices that, at a minimum, comply with industry
standards for data security; and (d) require the individual or entity to promptly notify the
Contractor if the individual or entity becomes aware of any unlawful access to any Confidential
Information stored on its equipment or facilities resulting in loss, disclosure, or alteration of
Confidential Information. Such non-disclosure agreements shall be made available for
inspection, upon demand, to FCPS. The Contractor agrees to remind (in writing) individuals or
entities who cease working with the Contractor of their non-disclosure obligations at the time of
departure, and to terminate the network access of such individuals or entities at the time of
separation.

7) Notwithstanding any other provision of the Contract, FCPS and/or FCPS Users, as appropriate,
retain all right, title, and interest in and to the Confidential Information provided by FCPS
and/or FCPS Users. Neither the Contractor, nor any successor or entity to which the
Contractor’s assets are sold, acquires rights in the Confidential Information, other than the
rights FCPS grants to the Contractor to perform the work contemplated in the Contract. If the
Contractor becomes subject to dissolution or insolvency, FCPS’ and FCPS Users’ Confidential
Information will not be considered an asset or property of the Contractor. FCPS reserves the
right to demand the prompt return of any Confidential Information at any time and for any
reason whatsoever. The disclosure of Confidential Information to the Contractor shall not be
construed as a grant of any right or license with respect to the information other than for the
purposes set forth in the Contract.

d. Use of Confidential Information

1) The Contractor shall collect, use, and store only such Confidential Information that is necessary
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in connection with the Contractor’s obligations under the Contract.

2) The Contractor may collect and use aggregated de-identified Confidential Information to
provide the deliverables, products, and/or services set forth in the Contract, for the Contractor’s
lawful quality assurance, and for no other purpose; provided, however, that all direct and
indirect personal identifiers are permanently removed and there is no reasonable basis to believe
that the remaining information in the records can be used to successfully link the de-identified
information to an identifiable individual or to FCPS. Furthermore, the Contractor agrees not to:
(i) attempt to re-identify de-identified Confidential Information; and/or (ii) transfer de-identified
Confidential Information to any party unless that party agrees not to attempt to re-identify the
de-identified Confidential Information and unless FCPS has provided written express consent of
the transfer.

3) Neither the Contractor nor any of its employees, agents, affiliates, and subcontractors shall: (i)
engage in targeted advertising to FCPS Users; (ii) engage in targeted advertising when the
targeting of the advertising is based on Confidential Information; (iii) use Confidential
Information to amass a profile about a FCPS User, except in connection with the Contractor’s
performance of its obligations under the Contract; (iv) sell Confidential Information; or (v)
share with any individual or entity outside FCPS, without prior review and approval from
FCPS, any report, data, or research findings that are based on Confidential Information or the
use by FCPS or FCPS Users of the Contractor’s deliverables, products and/or services and that
could be linked to an identifiable FCPS User, stakeholder, school, or the district.

4) The Contractor acknowledges that there are no user agreements (whether electronic, click-
through, verbal or in writing) in existence or contemplated between the Contractor and any
FCPS Users in connection with their access and use of the Contractor’s deliverables, products,
or services, and this Contract shall supersede any user agreements that may be adopted during
the term of the Contract.

e. Security of Confidential Information
1) The Contractor shall implement and maintain a comprehensive data-security program in
accordance with commercial best practices for the protection of Confidential Information,
whether the Confidential Information is stored electronically and/or in hard copy. Such data-
security program shall include, but is not limited to, the following:
a. Security policies for the Contractor’s employees, agents, affiliates, and subcontractors
related to the storage, access, retention, transportation, and disposition of data containing

Confidential Information;

b. Reasonable restrictions on access to records containing Confidential Information, including
access to any locked storage where such records are kept;

c. Secure access controls to Confidential Information, including but not limited to passwords;

d. Procedures for data recovery, incident response and processes, and business continuity
processes and procedures;

e. Encryption of Confidential Information in accordance with industry standard encryption
when it is stored or transmitted electronically;

f.  Protocols for regular backups that include retention of backup copies for such period of
time as may be required by FCPS, or by federal, state, and county laws and regulations;
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g. Audit logs of its system on a secured server with restricted access to prevent tampering or
altering of audit data; and

h. A process for reviewing policies, procedures, and security measures, as well as training on
security policies for employees who have access to Confidential Information, at least
annually.

2) The Contractor certifies that it has implemented policies, procedures, and security measures to
protect against reasonably foreseeable unauthorized access to, or disclosure of, Confidential
Information, and to prevent other reasonably foreseeable events that may result in substantial
harm to FCPS. In addition, the Contractor shall not maintain or store Confidential Information
outside of the United States. To the extent that the Contractor uses cloud computing services, all
Confidential Information provided by FCPS or FCPS Users shall be securely stored with a
commercially reasonable third-party vendor using physical servers located solely within the
United States and subject to network security measures consistent with industry standards. The
Contractor will confirm to FCPS that the third-party vendor agrees to the non-disclosure
agreement terms described in Article 18.C.6.

3) Access to the Contractor’s server(s) hosting Confidential Information shall be limited to the
Contractor’s operations employees, agents, affiliates, or subcontractors who: (i) have access to
Contractor’s access keys and are specifically trained to manage and secure data; and/or (ii) are
involved in providing the Contractor’s deliverables, products and/or services.

4) Any computer, server, or database on which Confidential Information, or any analysis
conducted pursuant to the Contract, is maintained shall have anti-virus, configuration control,
monitoring/alerting, automated backups, and regular vulnerability testing. Such computer,
server, or databases shall be password protected and securely stored at all times with proper
authentication and authorization procedures and with access limited to the Contractor’s
operations personnel and personnel directly involved in implementing the Contract. The
Contractor shall not permit Confidential Information to be maintained or stored on any portable
memory device, such as thumb drives or portable hard drives, without the express written
consent of FCPS. The Contractor shall not permit Confidential Information to be maintained or
stored on mobile computing devices (e.g. laptops or tablets), unless such device is being used in
connection with the Contractor’s backup and recovery procedures. In the event that such a
device is being used in connection with the Contractor’s backup and recovery procedures, the
Contractor will ensure that such mobile computing devices are encrypted, centrally managed
with respect to configuration updates and anti-virus, password protected, and that all such
devices will be scanned at the expiration or termination of the Contract to ensure that no
Confidential information remains stored on such mobile computing devices.

5) The Contractor will regularly backup or cause to be backed up all Confidential Information
under its control and will securely store and retain backups for such period of time as may be
required by federal or state law or regulation, or by FCPS. The Contractor will remove
Confidential Information from backups in a manner consistent with technology best practices
and industry standards for secure data disposal methods. If the Contractor is required to restore
any materials from its backups, it will purge all personally identifiable Confidential Information
not currently in use in the production systems from the restored backups.

f.  FCPS reserves the right in its sole discretion to perform audits of the Contractor at its sole expense
to ensure compliance with this article. The Contractor shall reasonably cooperate in the performance
of such audits. The Contractor also will conduct regular internal monitoring and vulnerability
assessments of the computers, computing environment, servers, and physical data centers that the
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Contractor uses to collect, process, maintain, or store FCPS’ Confidential Information that includes
Personally Identifiable Information regarding FCPS Users, and to hire a third party to conduct no
less than annual security audits, which includes penetration testing. The Contractor shall review
audit findings and will implement recommended security program changes and enhancements
where practical and appropriate. The Contractor will provide FCPS, upon request, summary data of
the above audits, scans, and tests. The Contractor will take reasonable measures, including
maintaining audit trails, to protect Confidential Information against deterioration or degradation of
data quality and authenticity.

g. Data Security Breach

1) A “Data Security Breach” is any instance in which the Contractor has actual knowledge or a
reasonable basis on which to suspect or conclude that there has been an unauthorized release or
access of Confidential Information, regardless of whether the Contractor stores and manages
data directly or through a contractor such as a third-party cloud computing vendor. A Data
Security Breach may take various forms, including but not limited to: hackers gaining access to
data through a malicious attack; lost, stolen, or temporarily misplaced data or equipment (e.g.,
mobile computing devices or portable memory devices); employee negligence (e.g., leaving a
password list in a publicly-accessible location, technical staff misconfiguring a security service
or device); or policy and/or system failure.

2) The Contractor shall notify the FCPS Project Contact immediately of any Data Security Breach
or data loss, and inform FCPS (to the extent known) what data has been compromised, but in no
event later than twenty-four (24) hours after the Contractor learns of the Data Security Breach
or data loss. If the Contractor becomes aware of a Data Security Breach or data loss, it shall
cooperate with FCPS regarding recovery, remediation, and the necessity to involve law
enforcement, if any. The Contractor shall be responsible for performing an analysis to
determine the cause of the Data Security Breach or data loss, and for producing a remediation
plan in consultation with FCPS. FCPS and the Contractor agree to work together to determine
an appropriate notification plan to any FCPS Users of the Contractor’s deliverables, products
and/or services regarding any such Data Security Breach or data loss. In addition, to the extent
not prohibited, the Contractor agrees to notify FCPS of Data Security Breaches or data losses
that affect its customers generally.

3) In addition to any other remedies available to FCPS, at law or in equity, the Contractor will
reimburse FCPS in full for all costs incurred by FCPS in investigating and remediating any Data
Security Breach or data loss caused in whole or in part by the Contractor or its employees,
agents, affiliates, or subcontractors. The Contractor shall use commercially reasonable efforts to
mitigate any negative consequences caused to FCPS, or to a FCPS User, as the result of a Data
Security Breach or data loss and to implement procedures to prevent the recurrence of a similar
Data Security Breach or data loss.

4) The Contractor shall provide notice to FCPS within twenty-four (24) hours of notice or service
on the Contractor, whichever occurs first, of any lawsuits resulting from, or government
investigations of, the Contractor’s handling of Confidential Information, failure to follow
security requirements, and/or failure to safeguard confidential information of any third party.

h. Except as specifically set forth by FCPS in writing, or as required by federal, state, and county laws
and regulations, the Contractor shall upon the termination or expiration of the Contract, upon

cessation or dissolution of the Contractor’s business operations, or upon request by FCPS:

1) Erase, destroy, permanently delete, and render unreadable all Confidential Information in its
paper files, computers, computing environment, systems, equipment, servers, and physical data
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centers; or, upon FCPS’ request to ensure the integrity of FCPS operations, transfer/migrate
such Confidential Information to FCPS or its designated third party;

2) Certify in writing that the actions set forth in this subsection have been completed on or before
agreed-upon deadlines;

3) Ensure that any transfer/migration uses facilities and methods that are compatible with the
relevant systems of FCPS or its designated third party; and

4) To the extent technologically possible, ensure that FCPS will have access to the Confidential
Information during any transfer/migration.

i.  Nothing in this article shall supersede in any manner the Contractor’s obligations or the obligations
of its employees, agents, affiliates, or subcontractors pursuant to all federal, state, and county laws
and regulations applicable to the Contract including but not limited to the requirements listed above,
or the provisions of the Contract concerning the Contractor’s obligations to FCPS.

j. Violation of this article constitutes a breach of contract for which FCPS may terminate the Contract
pursuant to Article 13, and/or pursue any other appropriate remedy. Notwithstanding anything in the
Contract to the contrary, the provisions of this article shall survive the expiration or earlier
termination of the Contract.

37. PUBLIC INFORMATION ACT NOTICE

a. Bidders should identify those portions of their solicitation, which they deem to be confidential, or to
contain proprietary commercial information or trade secrets. Bidders should provide justification
why such material, upon request, should not be disclosed by FCPS under the Public Information
Act, Title 4, General Provisions Article, Annotated Code of Maryland.

b. Unless portions of a solicitation are identified as confidential, all records are considered public. A
person or governmental unit that wishes to inspect a public record, or receive copies of a public
record, shall submit a written or electronic request and direct it to the Office of Legal Services per
FCPS Regulation 200-42.

38. FORCE MAJEURE

Force Majeure is defined as an occurrence beyond the control of the affected party and not avoidable by
reason of diligence. It includes the acts of nature, war, riots, strikes, fire, floods, epidemics, terrorism,
or other similar occurrences. If either party is delayed by Force Majeure, said party shall provide
written notification to the other within 48 hours. Delays shall cease as soon as practicable and written
notification of same provided. The time of contract completion may be extended by contract
modification, for a period of time equal to that delay caused under this condition. FCPS may also
consider requests for price increase for raw materials that are directly attributable to the cause of

delay. FCPS reserves the right to cancel the contract and/or purchase materials, equipment or services
from the best available source during the time of Force Majeure, and the supplier shall have no recourse
against FCPS. Further, except for payment of sums due, neither party shall be liable to the other or
deemed in default under this contract, if and to the extent that such party’s performance of this contract
is prevented by reason of Force Majeure as defined herein.

39. ETHICS POLICY

a. The Board of Education of Frederick County has an Ethics Policy, which covers conflict of interest,
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financial disclosure and lobbying. All bidders are expected to comply with any and all Ethics
Policies that may apply to them individually or as a business entity.

b. All bidders should carefully review Board Policy 109, Ethics, which prohibits FCPS employees
from benefiting from business with the school system.

40. NON-COLLUSION

a. Bidder represents and certifies that prices for these services have been arrived at independently
without consultation, communication, or agreement for the purpose of restricting competition or any
matter related to such prices with any competitor or other bidder. Prices quoted in this bid have not
been knowingly disclosed directly or indirectly to any competitor or other supplier prior to the
opening of this bid.

b. Bidder represents and certifies that it has not employed or retained any other company or person
(other than a full-time bona fide employee working exclusively for the bidder) with the primary

intent to solicit or secure the contract.

41. CONFLICT OF INTEREST

All suppliers interested in conducting business with Frederick County Public Schools (FCPS) must
complete and return the Suppliers Conflict of Interest Disclosure Form included in the solicitation
packet, in order to be eligible to be awarded a contract with FCPS.

42. SERVICE LEVEL AGREEMENT (SLA)

a. Definitions

1. A “Problem” is defined as any situation or issue reported via a help desk ticket that is
related to the system operation that is not an enhancement request.

2. “Problem resolution time” is defined as the period of time from when the help desk ticket is
opened to when it is resolved.

3. Monthly Charges: for purposes of SLA credit calculation, Monthly Charges are defined as
the charges set forth under Fees, invoiced during the month of the breach for the monthly

fixed services, or, in the event of annual billing, 1/12 of the annual invoice amount.

b. SLA Requirements

The Contractor shall:

1. Be responsible for complying with all performance measurements, and shall also ensure
compliance by all subcontractors.

2. Meet the Problem response time and resolution requirements as defined in item 42 h.
3. Provide a monthly report to monitor and detail response times and resolution times.

4. Log Problems into the Contractor-supplied help desk software and assign an initial
severity (Emergency, High, Medium or Low as defined in item 42 h).
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5. Respond to and update all Problems, including recording when a Problem is resolved
and its resolution. Appropriate personnel shall be notified when a Problem is resolved.

6. FCPS shall make the final determination regarding Problem severity.

7. Contractor shall review any Problem with FCPS to establish the remediation plan and
relevant target dates.

c. SLA Effective Date (SLA Activation Date)

SLAs set forth herein shall be in effect beginning with the commencement of monthly services
as of the effective date of the contract, unless a defined transition, or implementation, date is
provided.

Beginning on the SLA Activation Date, for any performance measurement not met during the
monthly reporting period, the SLA credit for that individual measurement shall be applied to the
Monthly Charges.

d. Service Level Reporting

1. Contractor performance will be monitored by FCPS.

2. The Contractor shall provide detailed monthly reports evidencing the attained level for each
SLA.

3. The Contractor shall provide a monthly summary report for SLA performance.

4. Monthly reports shall be delivered via e-mail to the Project Contact by the 15th of the
following month.

5. If any of the performance measurements are not met during the monthly reporting period,
the Contractor will be notified of the standard that is not in compliance.

e. SLA Service Credits

Time is an essential element of the Contract. For work that is not completed within the time(s)
specified in the service level metrics in the Contract, the Contractor shall be liable for service
credits in the amount(s) provided for in the Contract.

Service credits will be cumulative for each missed service requirement. FCPS, at its option for
amount due as service credits, may deduct such from any money payable to the Contractor or
may bill the Contractor as a separate item. In the event of a catastrophic failure, all affected
SL.As shall be credited to FCPS.

In no event shall the aggregate of all SLA credits paid to FCPS in any calendar month exceed
25% of any Monthly Charges.

Example: If Monthly Charges were $100,000 and one SLA were missed, with an applicable 4%
credit, the credit to the invoice would be 34,000, and FCPS would pay a net Monthly Charge of
896,000. If the charges for the contract were paid as an annual payment, FCPS will invoice the

Contractor for the applicable amount.

The parties agree that any assessment of service credits shall be construed and treated by the
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parties not as imposing a penalty upon the Contractor, but as compensation to FCPS for the
Contractor’s failure to satisfy its service level obligations.

f. Root Cause Analysis

If the same SLA measurement yields an SLA credit more than once, the Contractor shall
conduct a root cause analysis. Such root cause analysis shall be provided within 30 days of the
second breach, and every breach thereafter.

In addition, for each ‘Emergency’ or ‘High’ priority Problem, the affected parties will perform a
root cause analysis and institute a process of problem management to prevent recurrence of the

issue.

g. Service Level Measurements Table (System performance)

The Contractor shall comply with the service level measurements in the following table:
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No. Service Measurement Service Level SLA Credit
Requirement Agreement

1 Problem Response Average Response Time for Emergency Priority Problems. | 98% <15 minutes 1%
Time - Emergency

2 Problem Response Average Response Time for High Priority Problems. 98% <30 minutes 1%
Time —High

3 Problem Response Average Response Time for Normal or Low Priority 98% <4 hours 1%
Time - Normal Problems

4 Problem Resolution | Resolution Time for each Emergency Priority Problem 98% <2 hours 1%

Time - Emergency

5 Problem Resolution | Resolution Time for each High Priority Problem 98% <4 hours 1%
Time - High
6 Problem Resolution | Resolution Time for Normal Priority Problems 98% <24 hours 1%

Tme - Normal

7 Problem Resolution | Resolution Time for Low Priority Problems 98% <72 hours 1%
Time - Low

8 Scheduled Scheduled maintenance and downtime shall only occur <6 hours each 1%
Downtime/ during non-business hours*. The Contractor shall provide month
Maintenance 14 calendar days’ notice prior to any scheduled downtime.

9 Service Availability | All application functionality and accessibility shall be <99.5% 1%

maintained at 99.5% uptime performance levels. Contractor
shall minimize or eliminate unscheduled network downtime
to .5% or less.

10 Notification of Notification of a Security Incident within 24 hours of <24 hours 1%
Security Incident oceurrence

11 Security Incident Security incident reporting requirement in 72 hours <72 hours 1%
Reporting

FCPS shall have the unilateral right to reallocate percentages among the various SLAs annually
on the anniversary of the Contract, provided that such reallocation will not exceed the cap
identified in item 42 e.

h. Problem Response Definitions and Times
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The Contractor shall meet the Problem response time and resolution requirements.

The Contractor shall provide a monthly report to monitor and detail response times and
resolution times.

report. If the
outage is not
resolved a
resolution plan
must be in place.

operating as specified
Often a request for service
with ample lead time.

Service Response Resolution Time Response Work Outage Users Affected
Priority Time Availability
Emergency Less than 15 | Within 2 hours of | Mon-Fri, 6AM- | The entirety, or essential Users or internal System
minutes first report. SPM EST portions, of the System are functionalities are
inaccessible impaired
Systems or users are unable to
work, or to perform some
portion of their job.
High Less than 30 | Within 4 hours Mon-Fri, 6AM- | Major portions of the System | Affects the majority of
minutes after first report. | SPM EST are maccessible users to include public
Systems or users are unable to | facing users
work, or to perform some
portion of their job.
Normal Within 2 Within 1 day (24 | Mon-Fri, 6AM- | Specific non-critical features | Affects a number of users
hours hours) after first | SPM EST are not operating as specified
report. If the Systems or users are unable to
outage is not perform a small portion of
resolved a their job, but are able to
resolution plan complete most tasks.
must be in place.
Low Within 4 Within 3 days (72 | Mon-Fri, 6AM- | Lower priority features that Affects a number of users
hours hours) after first | SPM EST can be done manually are not
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43. SERVICE ORGANIZATION CONTROL (SOC) AUDIT REPORT

This section applies to the vendor, and any relevant subcontractor, who provides services for FCPS
identified critical functions, handles Sensitive Data, and/or hosts any related, implemented system, for
FCPS, under the Contract. For purposes of this section, "relevant subcontractor” includes any
subcontractor that assists the vendor in the critical functions of the Contract, handles Sensitive Data,
and/or assists with any related implemented system, excluding subcontractors that provide secondary
services that are not pertinent to assisting the vendor in the critical functions of the Contract, handling
Sensitive Data, and/or assisting with any related implemented system

The vendor shall provide annually, at no cost to FCPS, evidence of compliant, and ongoing, internal
control of sensitive data and processes through a standard methodology, such as, but without limitation,
the American Institute of Certified Public Accountant (AICPA) Service Organization Control (SOC)
Reports. The evidence of compliance shall be contained in a report describing the effectiveness of the
vendor's internal controls.

If deficiencies in the vendor’s internal control processes and procedures are described in the most recent
version of the report, the vendor shall automatically submit the report to the Contract Manager, within a
timely manner, and shall describe the corrective actions to be put into place by the vendor to remedy the
deficiencies.

If the vendor fails, during the contract term to obtain an annual SOC 2 Report by the contract end date,
FCPS shall have the right to retain an independent audit firm to perform an audit engagement of a SOC
2 Report of the Information Functions and Processes utilized or provided by the vendor and under the
Contract. The vendor agrees to allow the independent audit firm to access its facility/ies for purposes of
conducting this audit engagement(s), and will provide the necessary support and cooperation to the
independent audit firm that is required to perform the audit engagement of the SOC 2 Report. FCPS will
invoice the vendor for the expense of the SOC 2 Report(s), or deduct the cost from future payments to
the vendor.

This section shall survive expiration or termination of the Contract. Additionally, the Contractor shall
flow down the content of this section, or the substance thereof, in all subcontracts.

44. FEDERAL CONTRACT AWARDS

In the event that federal funds are utilized for purchases under this contract, Appendix II to Part 200 —
Contract Provisions for Non-Federal Entity Contracts Under Federal Awards, will be applicable.

This document can be found at the end of Section I, General Terms and Conditions, as Attachment “A”.
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ATTACHMENT A - APPENDIX II TO PART 200—CONTRACT PROVISIONS FOR NON-FEDERAL
ENTITY CONTRACTS UNDER FEDERAL AWARDS

In addition to other provisions required by the Federal agency or non-Federal entity, all contracts made by the
non-Federal entity under the Federal award must contain provisions covering the following, as applicable.

(A) Contracts for more than the simplified acquisition threshold currently set at $250,000, which is the inflation
adjusted amount determined by the Civilian Agency Acquisition Council and the Defense Acquisition
Regulations Council (Councils) as authorized by 41 U.S.C. 1908, must address administrative, contractual, or
legal remedies in instances where contractors violate or breach contract terms, and provide for such sanctions
and penalties as appropriate.

(B) All contracts in excess of $10,000 must address termination for cause and for convenience by the non-
Federal entity including the manner by which it will be affected and the basis for settlement.

(C) Equal Employment Opportunity. Except as otherwise provided under 41 CFR Part 60, all contracts that meet
the definition of “federally assisted construction contract” in 41 CFR Part 60-1.3 must include the equal
opportunity clause provided under 41 CFR 60-1.4(b), in accordance with Executive Order 11246, “Equal
Employment Opportunity” (30 FR 12319, 12935, 3 CFR Part, 1964-1965 Comp., p. 339), as amended by
Executive Order 11375, “Amending Executive Order 11246 Relating to Equal Employment Opportunity,” and
implementing regulations at 41 CFR part 60, “Office of Federal Contract Compliance Programs, Equal
Employment Opportunity, Department of Labor.”

(D) Davis-Bacon Act, as amended (40 U.S.C. 3141-3148). When required by Federal program legislation, all
prime construction contracts in excess of $2,000 awarded by non-Federal entities must include a provision for
compliance with the Davis-Bacon Act (40 U.S.C. 3141-3144, and 3146-3148) as supplemented by Department
of Labor regulations (29 CFR Part 5, “Labor Standards Provisions Applicable to Contracts Covering Federally
Financed and Assisted Construction”). In accordance with the statute, contractors must be required to pay wages
to laborers and mechanics at a rate not less than the prevailing wages specified in a wage determination made by
the Secretary of Labor. In addition, contractors must be required to pay wages not less than once a week. The
non-Federal entity must place a copy of the current prevailing wage determination issued by the Department of
Labor in each solicitation. The decision to award a contract or subcontract must be conditioned upon the
acceptance of the wage determination. The non-Federal entity must report all suspected or reported violations to
the Federal awarding agency. The contracts must also include a provision for compliance with the Copeland
“Anti-Kickback™ Act (40 U.S.C. 3145), as supplemented by Department of Labor regulations (29 CFR Part 3,
“Contractors and Subcontractors on Public Building or Public Work Financed in Whole or in Part by Loans or
Grants from the United States”). The Act provides that each contractor or subrecipient must be prohibited from
inducing, by any means, any person employed in the construction, completion, or repair of public work, to give
up any part of the compensation to which he or she is otherwise entitled. The non-Federal entity must report all
suspected or reported violations to the Federal awarding agency.

(E) Contract Work Hours and Safety Standards Act (40 U.S.C. 3701-3708). Where applicable, all contracts
awarded by the non-Federal entity in excess of $100,000 that involve the employment of mechanics or laborers
must include a provision for compliance with 40 U.S.C. 3702 and 3704, as supplemented by Department of
Labor regulations (29 CFR Part 5). Under 40 U.S.C. 3702 of the Act, each contractor must be required to
compute the wages of every mechanic and laborer on the basis of a standard work week of 40 hours. Work in
excess of the standard work week is permissible provided that the worker is compensated at a rate of not less
than one and a half times the basic rate of pay for all hours worked in excess of 40 hours in the work week. The
requirements of 40 U.S.C. 3704 are applicable to construction work and provide that no laborer or mechanic
must be required to work in surroundings or under working conditions which are unsanitary, hazardous or
dangerous.

These requirements do not apply to the purchases of supplies or materials or articles ordinarily available on the
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open market, or contracts for transportation or transmission of intelligence.

(F) Rights to Inventions Made Under a Contract or Agreement. If the Federal award meets the definition of
“funding agreement” under 37 CFR §401.2 (a) and the recipient or subrecipient wishes to enter into a contract
with a small business firm or nonprofit organization regarding the substitution of parties, assignment or
performance of experimental, developmental, or research work under that “funding agreement,” the recipient or
subrecipient must comply with the requirements of 37 CFR Part 401, “Rights to Inventions Made by Nonprofit
Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative Agreements,”
and any implementing regulations issued by the awarding agency.

(G) Clean Air Act (42 U.S.C. 7401-7671q.) and the Federal Water Pollution Control Act (33 U.S.C. 1251-1387),
as amended—Contracts and subgrants of amounts in excess of $150,000 must contain a provision that requires
the non-Federal award to agree to comply with all applicable standards, orders or regulations issued pursuant to
the Clean Air Act (42 U.S.C. 7401-7671q) and the Federal Water Pollution Control Act as amended (33 U.S.C.
1251-1387). Violations must be reported to the Federal awarding agency and the Regional Office of the
Environmental Protection Agency (EPA).

(H) Debarment and Suspension (Executive Orders 12549 and 12689)—A contract award (see 2 CFR 180.220)
must not be made to parties listed on the governmentwide exclusions in the System for Award Management
(SAM), in accordance with the OMB guidelines at 2 CFR 180 that implement Executive Orders 12549 (3 CFR
part 1986 Comp., p. 189) and 12689 (3 CFR part 1989 Comp., p. 235), “Debarment and Suspension.” SAM
Exclusions contains the names of parties debarred, suspended, or otherwise excluded by agencies, as well as
parties declared ineligible under statutory or regulatory authority other than Executive Order 12549.

(D) Byrd Anti-Lobbying Amendment (31 U.S.C. 1352)—Contractors that apply or bid for an award exceeding
$100,000 must file the required certification. Each tier certifies to the tier above that it will not and has not used
Federal appropriated funds to pay any person or organization for influencing or attempting to influence an
officer or employee of any agency, a member of Congress, officer or employee of Congress, or an employee of a
member of Congress in connection with obtaining any Federal contract, grant or any other award covered by 31
U.S.C. 1352. Each tier must also disclose any lobbying with non-Federal funds that takes place in connection
with obtaining any Federal award. Such disclosures are forwarded from tier to tier up to the non-Federal award.

(J) See §200.322 Procurement of recovered materials.
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